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ABSTRACT

The paper analyses unfair trading practices that arise as a
result of imbalance in bargaining power between suppliers
and buyers of agricultural and food products. Considering
that unfair practices also exist in the relations established
between consumers and traders, that special rules have been
adopted in this regard, the peculiarities and differences
that exist between these rules were first pointed out, i.e.,
in terms of the approach to regulating these practices.
Furthermore, the classification of unfair trade practices
as absolutely and relatively prohibited was performed,
and, finally, the rules on the way in which suppliers are
protected from unfair practices were set out. Basically,

the method of protection (administrative protection, at
the initiative of the competent authorities or at the request
of relevant organizations and associations) justifies the
adoption of special rules that establish an effective system
of protection of suppliers from unfair trading practices.

© 2021 EA. All rights reserved.

JEL: K220

Introduction

Farmers, processors, traders, wholesalers, retailers and consumers are all actors in
the food supply chain. Smaller operators in the food supply chain are more prone to
face unfair trading practices (UTPs) due to their, in general, weak bargaining power in
comparison to the large operators in the chain. Unfair business conduct by operators
wielding bargaining power that is not prohibited, or the existence of redress possibilities
that lack effectiveness, are liable to undermine the economic viability of operators in
the chain (Proposal UTPD, p. 1-2).

Imbalances in bargaining power between suppliers and buyers of agricultural and food
products are a common occurrence. Those imbalances in bargaining power are likely
to lead to unfair trading practices when larger and more powerful trading partners seek
to impose certain practices or contractual arrangements which are to their advantage in
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relation to a sales transaction. Furthermore, certain practices might be manifestly unfair
even when both parties agree to them (Preamble, No. 1 UTDP). Having on mind that
agricultural production is particularly fraught with uncertainty due to its reliance on
biological processes and its exposure to weather conditions and that agricultural and food
products are to a greater or lesser extent perishable and seasonal, protection against unfair
trading practices has become more important for operators active in the agricultural and
food supply chain (Preamble, No. 6 UTDP). Such protection creates the conditions to
mitigate the costs and damage suffered by producers due to unfair trade practices.

Measures to combat UTPs have developed significantly in recent years. Many Member
States, have recently introduced legislative and enforcement measures in order to
create an effective framework to protect suppliers from unfair practices in the supply
chain of agricultural and food products (out of the 20 Member States that already have
legislation, 15 have introduced it in the last 5 years) (Report UTPs, p. 3). However,
the state’s rules on unfair trade practices are very different. It is noticeable that EU
Member States have chosen different approaches to combat abuse. Some countries (for
example, Germany and Austria) have regulations that require an assessment on a case-
by-case basis of whether there is a significant economic imbalance between two market
entities and whether a stronger entity has abused its position to impose unfair terms on
the weaker party. Other Member States (i.e. Czech Republic, Slovakia, Hungary) have
adopted regulations that contain a list of practices that are considered essentially unfair
and therefore illegal (blacklists), i.e., fairness assessment is not made on a case-by-case
basis (/bidem, p. 6). The divergence of Member States’ regulatory approaches to UTPs
results furthermore in dissimilar conditions of competition for operators (Proposal
UTPD, p. 2). This is the reason why the Proposal for a Directive on unfair trading
practices in business-to-business relationships in the food supply chain pointed out the
need to introduce minimum standard of protection against certain manifestly unfair
trade practices in order to reduce the occurrence of such practices and to contribute
to ensuring a fair standard of living for agricultural producers (Preamble, No. 7). This
position was strengthened by the adoption of Directive 2019/633/EU (UTPD), which
finalized the process that began a decade earlier with a focus on the functioning of the
food supply chain and the emergence of unfair trade practices.* The adoption of the
UTPD ensured significant protection to all agricultural producers and organizations
from unfair trade practices, which should eventually encourage young farmers to
continue farming and stay in rural areas (in surveys they cited unfair practice as the

2 According to a 2013 survey of agricultural producers and agricultural cooperatives based
on a wide definition of UTPs, the estimated damage from UTPs amounted to over EUR 10
billion per year. (Proposal UTPD, p. 10).

3 On 28 October 2009, the Commission published a Communication on the better functioning
food supply chain in Europe (COM/2009/591), followed by a Communication on 15 July
2014 on tackling unfair trading practices in the business-to-business food supply chain
companies (COM/2014/0472 final) and a Report on 29 January 2016 on unfair trading
practices in the food supply chain (COM/2016/32 final).
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main reason for leaving agriculture) (https://ec.europa.eu/info/food-farming-fisheries/
key-policies/common-agricultural-policy/ market-measures/agri-food-supply-chain/
unfair-trading-practices_en).

Besides UTPD, unfair trade practices were previously regulated at the EU level by
the Directive 2005/29/EC (UCPD). Both directives have been adopted for the purpose
of eliminating differences between the laws of the Member States relating to unfair
commercial practices in order to ensure fair competition and smooth functioning of the
internal market (Preamble, No. 3 UCPD). Notwithstanding the fact that both directives
are dealing with unfair trading practices, there are significant differences between them.
These differences will be discussed first, followed by the rules contained in UTPD
on forms of unfair practice and the enforcement authorities, which are competent to
conduct proceedings and impose measures in order to prevent unfair practices.

Peculiarity and differences between directives governing unfair practices

Prior to the adoption of UTPD, there were no regulations at EU level targeting unfair
trade practices among actors in the supply chain of agricultural and food products. Some
countries have addressed this gap by extending the application of the rules set out in UCPD
to business-to-business (B2B) transactions.* However, the practices referred to in UCPD
are mostly different tha the ones covered by UTPD (Report UTPs, p. 3). UCPD addresses
commercial practices directly related to influencing consumers’ transactional decisions in
relation to products (Preamble, n. 17). Unfair commercial practice impairs the consumer’s
ability to make an informed decision, thereby causing the consumer to take a transactional
decision that he would not have taken otherwise (Art. 2, par. 1(e) UCPD).’ In contrast,
UTPD covers unfair commercial practices through which a more powerful trading partner
seek to impose certain practices or contractual arrangements which are to their advantage
in relation to a sales transaction of agricultural or food products (Preamble, no. 1 UTPD).
Therefore, essential differences between unfair practices regulated by UCPD and UTPD
can be identified, in terms of their effect, subjects of protection and objects in relation to

4 Seven EU Member extended the application of UCPD to business-to-business transactions:
Austria, Sweden, Denmark, France, Germany, Italy and Belgium. For those Member
States which have extended all (Austria and Sweden) or part (Denmark, France, Italy)
of the provisions contained in the UCPD to B2B transactions, the UCPD provisions
as transposed into national laws will in practice replace the relevant Misleading and
Comparative Advertising Directive provisions in B2B relations. It should be noted that
some countries (Belgium) have also adopted specific rules for B2B. See: Mihajlovi¢, p.
808; SWD/2016/0163 final)

5 The existence of a contractual relationship between the trader and the consumer is not
a necessary condition for the application of the general prohibition of unfair business
practices. However, in order to support consumer confidence the general prohibition
should apply equally to unfair commercial practices which occur outside any contractual
relationship between a trader and a consumer or following the conclusion of a contract and
during its execution (Preamble, No. 13). See: Mihajlovi¢, p. 805; Purovi¢, p. 175.
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which protection is granted. In the case of UCPD, the subjects of protection are consumers
in connection with the purchase and use of any product. When it comes to UTPD, the
subject of legal protection are suppliers,’ in connection with the trade of agricultural or food
products, i.e., services related to the purchase of agricultural and food products.

The rules, which are contained in the directives, seek to combat unfair practices that arise
as a result of inequality of actors involved in transactions. When it comes to the con-
sumer, the relationship between the trader and the consumer, which is a priori unequal,
justifies a special consumer protection regime (Micovi¢, M., Micovi¢, A., p. 25). Basi-
cally, consumers are protected because they do not have the necessary knowledge (ex-
pertise) and experience in relation to a sales transaction, which could lead to an unfairly
unfavorable position in relation to a trader (Keirsbilck, p. 241-242). Suppliers, as subjects
of protection under UTPD, are protected if they have subordinate position in economic
terms in relation to the buyers of their products. The process of defining subject matter
and legal scope of the rules governing unfair trading practice at the EU level, has gone
through two developmental stages. The Proposal for a Directive granted protection to
small and medium-sized suppliers in the food supply chain when they sell food products
to a buyer that is not a small and medium-sized enterprise (Art. 1, para. 2). A targeted
protection of small and medium suppliers in the food supply chain was justified because
they are often the ones who cannot defend themselves against UTPs due to their lack of
bargaining power (Proposal UTPD, p. 1, 9). With the adoption of UTPD, the position on
when there is a relationship of inequality, and thus the right of suppliers to protection,
has changed. The criteria for determining inequality is no longer mere status of sup-
pliers (micro, small, medium enterprises), but rather differences in bargaining power
between suppliers and buyers.” In case discrepancy in bargaining power exceeds the
established limits, there will be a relationship of inequality and the right of suppliers to
protection from unfair practices. Accordingly, UTPD provides applies to certain unfair
trading practices which occur in relation to sales of agricultural and food products by: (a)
suppliers which have an annual turnover not exceeding EUR 2 000 000 to buyers which
have an annual turnover of more than EUR 2 000 000; (b) suppliers which have an an-
nual turnover of more than EUR 2 000 000 and not exceeding EUR 10 000 000 to buyers
which have an annual turnover of more than EUR 10 000 000; (c) suppliers which have
an annual turnover of more than EUR 10 000 000 and not exceeding EUR 50 000 000 to
buyers which have an annual turnover of more than EUR 50 000 000; (d) suppliers which
have an annual turnover of more than EUR 50 000 000 and not exceeding EUR 150 000
000 to buyers which have an annual turnover of more than EUR 150 000 000; (e) sup-

6  Supplier means any agricultural producer or any natural or legal person, irrespective of
their place of establishment, who sells agricultural and food products; the term ‘supplier’
may include a group of such agricultural producers or a group of such natural and legal
persons, such as producer organisations, organisations of suppliers and associations of such
organisations (Art. 2. para. 1 (4) UTPD).

7 A dynamic approach, which is based on the relative size of the supplier and the buyer in
terms of annual turnover, should provide better protection against unfair trading practices
for those operators who need it most (Preamble of UTPD, No. 9)
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pliers which have an annual turnover of more than EUR 150 000 000 and not exceeding
EUR 350 000 000 to buyers which have an annual turnover of more than EUR 350 000
000 (Art. 1, para. 2).* UTPD also applies to sales of agricultural and food products by
suppliers which have an annual turnover not exceeding EUR 350 000 000 to all buyers
which are public authorities.’

Unlike UCPD, which adopted a three-step assessment approach in determining fairness
of a particular trader’s business practice (general clause, which sets out the general
conditions that must be met in order for a trader’s business to be considered unfair;'° rules
on misleading and aggressive commercial practices on the basis of which the unfairness
of the practice is determined; a “blacklist” of commercial practices considered unfair
regardless of the circumstances of the particular case) (Jovici¢, p. 597; Mihajlovié, p.
540; Radonci¢, p. 381), a simpler, two-step approach was adopted in UTPD: fairness
assesment of trading practices is determined on the basis of the general clause and the
enumeration of practices which are classified as absolutely and relatively unfair.

Although both directives envisage general clause, as a general rule for determining
unfair practices, directives differently regulate composing elements of general clause
which need to be cumulatively fulfilled. The existence of unfair commercial practices
pursuant to UCPD requires two elements to be cumulatively fulfilled: first, the trader’s
conduct must be contrary to the requirements of professional diligence,' and second,
such conduct must distort or is likely to materially distort the economic behaviour

8 Concretization of this criteria enables “objectively subordinate supplier” to initiate
proceedings against an “objectively stronger customer”.

9  Public authority means national, regional or local authorities, bodies governed by public
law or associations formed by one or more such authorities or one or more such bodies
governed by public law (Art. 2, para. 1(3) UTPD).

10 The abstractness of the general clause ensures the sanctioning of every form of unfair
practice, which enables adequate monitoring of market development and traders’ business
conduct (Purovié, p. 181).

11 According to the Art. 2, para. 1, point h) of the UCPD, professional diligence means the
standard of special skill and care which a trader may reasonably be expected to exercise
towards consumers, commensurate with honest market practice and/or the general principle
of good faith in the trader’s field of activity. This provision is more clearly defined in
Serbian Law on Consumer Protection (Off. Gazette of the RS, No. 88/2021): professional
diligence means increased care and skill which a trader may reasonably be expected to
exercise towards consumers in business operation, commensurate with good business
customs and the principle of good faith (Art. 5, para. 1, point 15). It remains unclear what
level of professional diligence should be performed to be proportionate to good business
customs and the principle of good faith. Bearing in mind that there are two degrees of
professional diligence in accordance to which traders are obliged to act (due dilligence of
a prudent businessman and due duligence of an expert), doctrinal view speaks in favor of
the due duligence of an expert. That means that the trader is obliged to apply an increased
level of due diligence, to adhere to the relevant professional and customary rules (Jovicic,
p- 591). If we accept this justified doctrinal view, it remains unclear how the rules of the
profession can be brought into some proportion to business morality and the principle of
good faith and fair dealing.
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with regard to the product of the average consumer whom it reaches or to whom it
is addressed, or of the average member of the group when a commercial practice is
directed to a particular group of consumers (Art. 5 para. 2). In contrast to UCPD, UTPD
determines the general clause by two different elements: first, it must be a practice
which deviates from good commercial conduct or which is contrary to good faith and
fair dealing,'? and second, that it is a matter of a practice unilaterally imposed by one
trading partner on another (Art. 1, para. 1). Basically, behind the above elements are
the basic principles of property law. When one party imposes something unilaterally
on the other, it thereby violates the principle of equality of parties in contractual
relations, which is based on the will of the parties, that must be equal and coordinated
(Commentary about Law on Obligations, p. 107). If a party that violates the principle
of equality imposes a practice that violates the principle of acting in accordance with
good business practice or the principle of good faith and fair dealing, there is an unfair
practice. Given that the existence of unfair practices requires a violation of the basic
principles of property law, it seems justified that, if the method of enumeration is
accepted, some other principles should be stated in the general clause. Such approach
was taken, for example, in the Draft Law on Prohibition of unfair trade practices in
the food supply chain of the Republic of Croatia, where it is determined that: unfair
commercial practices are contractual provisions and/or business practices which
unilaterally impose the buyer to the supplier, regarding the sale of agricultural and food
products, using its significant bargaining power in relation to the supplier, contrary to
the principle of good faith and fair dealing, the principle of equalilty of parties, the
principle of equal consideration as well as contrary to good business practice in the
production and/or trade of agricultural or food products (Art. 3, para. 1, item 2).

Different approach has been taken in the directives regarding the standard of protection
against unfair practices. UCPD is based on the principle of maximum harmonisation
of national regulations with the provisions of the directive. Not only is there a lower
limit on the level of legal protection that Member States have to provide, but also an
upper limit, which means that Member States are not allowed to set up a system that
provides a higher level of protection than required by the directive. A high degree of
harmonization, which is achieved by harmonizing national regulations with the rules
of the directive, achieves a high general level of consumer protection (Lonc¢ar Velkova,
Dabovi¢ Anastasovska, p. 157; Mis¢eni¢, Mamilovi¢, p. 276; Purovi¢, p. 173). UTPD
adopted the principle of minimum harmonisation which include: a minimum list of
prohibited unfair trading practices in relations between buyers and suppliers in the
agricultural and food supply chain and minimum rules concerning the enforcement
of those prohibitions (Art. 1 para. 1). The minimum harmonisation approach allows
Member States to adopt or maintain national rules which go beyond the unfair trading
practices listed in this Directive (Preamble, No. 1).

12 Traditional terms accepted in Serbian law regarding the first element, refer to a practice that
is contrary to good business customs (business morality - unwritten but well-known ethical
rules on behaviour of market participants) or the principle of good faith and fair dealing.
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List of prohibited unfair trading practices

Unfair trading practices, which are listed in UTPD, are characterized by the following:
first, they are not exhaustive enumerations, which means that Member States may classify
some other practices as unfair; second, all practices are divided into two groups, those
that are absolutely prohibited, i.e., considered unfair regardless of the circumstances
(“black® practices), and those that are relatively prohibited (“grey” practices), which
means that they can be applied if, under clear and unambiguous conditions, they have
been previously agreed under a supply contract or a subsequent contract concluded
between the supplier and the buyer (the principle of autonomy of will applies to these
practices, enabling parties to agree on the qualification of a particular practice). The
rules on UTPs do not require operators to carry out certain activities, they only prohibit
certain behaviour that is deemed unfair (Proposal UTPD, p. 10).

For easier monitoring, absolutely prohibited UTPs can be classified into five subgroups:

1. Practice that violates the rule on the obligation of a written form of supply contract.
- Although the use of written contracts should not be mandatory, it is considered that
written form may help to avoid UTPs (Preamble, No. 23 UTPD). Therefore, suppliers
have the right to ask the buyer to conclude a supply contract in writing. The refusal of
the buyer to do so is subject to unfair trading practice, which is prohibited (Art. 3, para.
1, point f) UTPD).

Since commercial contracts are, as a rule, informal, in accordance with the rules
contained in our General Customs, each party may request from the other party a written
confirmation of the orally concluded contract. Such written confirmation may refer not
only to the conclusion of the contract, but also to the facts that occur after the conclusion
of the contract, and may be important for the contract performance (Goldstajn, p. 111).
Knowing that Directive applies to UTPs, which can occur at any stage of the sale of
agricultural and food products (before, during or after a sales transaction) (Preamble,
No. 15 UTPD), the use of written confirmation in the supply chain of agricultural and
food products may avoid UTPs, regardless of the stage of transaction.

2. Practices deviating from the principle of pacta sunt servanda. — Under the principle
pacta sunt servanda contracting parties are obliged to fulfill their obligations under the
conditions determined by the contract.

The principle pacta sunt servanda has no absolute effect, which means that under
certain conditions contract provisions may be altered (Commentary about Law on
Obligations, p. 161). Thus, the content of the supply contract may be altered by the
will of the contracting parties, but not unilaterally, by the will of the buyer. Therefore,
it is prohibited for the buyer to unilaterally change the terms of the supply agreement
for agricultural and food products that concern the frequency, method, place, timing
or volume of the supply or delivery of the agricultural and food products, the quality
standards, the terms of payment or the prices (Art. 3. para. 1, point ¢) UTPD). Or, in
the case of termination of obligations, under certain conditions they may be terminated
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based on a statement of the will of the buyer. The buyer can cancel the order of perishable
products, provided that the notice period cannot be shorter than 30 days. Otherwise, the
buyer’s conduct would be unfair, because it cannot be reasonably expected that the
supplier will find another way to use or place these products on the market (Art. 3, para.
1, point b) UTPD). Exceptionally, in justified cases for certain sectors, Member States
could set deadlines of less than 30 days.

3. Practices involving certain payments and reimbursement of certain costs. - The
following UTPs are prohibited under UTPD:

a) late payments, i.e., payments to the supplier after the expiration of prescribed
deadlines (Art. 3, para. 1, point a). - According to the general rules of contract law,
the time of payment is determined by the contract and there are three possibilities:
payment as soon as the goods are delivered, payment before delivery and payment
after delivery. In commercial relations, the rule is that sales are made on credit and,
accordingly, the UTPD sets deadlines for payment after receipt of the delivery, i.e., the
expiration of the delivery period. Payments that end after the prescribed deadlines are
considered late. These payments negatively affect the economic sustainability of the
supplier (Preamble, No. 17), which justifies prohibition of such practices.

What will be considered late payment depends on whether or not delivery of products
on a regular basis has been agreed, as well as what is the subject of the contract,
perishable™ or some other products. If the contract provides for regular delivery of
perishable agricultural or food products on a regular basis, payment is late if it is made
later than 30 days (or 60 days for other products) after the end of an agreed delivery
period in which deliveries have been made or later than 30 days (or 60 days for other
products) after the date on which the amount payable for that delivery period is set,
whichever of those two dates is the later. Where the supply agreement does not provide
for the delivery of perishable products on a regular basis, payment is late if it is made
later than 30 days (or 60 days for other products) after the date of delivery or later than
30 days (or 60 days, in the case of other products) after the date on which the amount
payable is set, whichever of those two dates is the later.

Where the buyer sets the amount payable and delivery on a regular basis is agreed, the
payment periods shall start to run from the end of an agreed delivery period in which
the deliveries have been made; and when no delivery on a regular basis is provided, the
payment periods start to run from the date of delivery of agricultural and food products.

The prohibition, related to deliveries on a regular basis, does not apply to payments: made
by a buyer to a supplier where such payments are made in the framework of the school
scheme pursuant to Article 23 of Regulation (EU) No 1308/2013 (regulates the issue of
EU assistance to Member States in terms of supplying children with fruit and vegetable

13 According to Art. 2, para. 1, point 5 UTPD, perishable agricultural and food products means
agricultural and food products that by their nature or at their stage of processing are liable
to become unfit for sale within 30 days after harvest, production or processing.
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products); made by public entities providing healthcare in the meaning of point (b)
of Article 4(4) of Directive 2011/7/EU: under supply agreements between suppliers of
grapes or must for wine production and their direct buyers'* (Art. 3, para. 1. UTPD).

b) the buyer requires payments from the supplier that are not related to the sale of the
agricultural and food products of the supplier (Art. 3, para. 1, point d). - Suppliers and
buyers of agricultural and food products are free, within certain regulations, to negotiate
the conditions under which the sales transaction will be realized, which includes
negotiations on the services that the buyer will provide to the supplier. However, if
the buyer charges the supplier for payments that are not related to a particular sales
transaction, this should be considered unfair and prohibited.

c¢) the buyer requires the supplier to pay for the deterioration or loss, or both, of
agricultural and food products that occurs on the buyer’s premises or after ownership
has been transferred to the buyer, where such deterioration or loss is not caused by
the negligence or fault of the supplier (Art. 3 para. 1. point e). - If the deterioration or
loss of the product was not caused by the supplier’s fault, in which case he would be
liable for the material defects of the product, then the risk of accidental loss or damage
to goods until delivery to the buyer shall be born by the seller, and on delivery of the
goods the risk shall pass to the buyer (Art. 456, para. 1 of the Law on Obligations).
With the delivery, buyer becomes the owner of the goods, and the rule is that the risk of
accidental loss or damage to goods is borne by its owner (res perit domino). Therefore,
if the buyer, contrary to the stated rule, points out the request that the supplier bears the
damage, it is an unfair practice, which is prohibited.

d) the buyer requires compensation from the supplier for the cost of examining
customer complaints relating to the sale of the supplier’s products despite the absence of

14 Grapes and must for wine production have special characteristics, because grapes are
harvested only during a very limited period of the year, but are used to produce wine which
in some cases will only be sold many years later. In order to cater for that special situation,
producer organisations and interbranch organisations have traditionally developed standard
contracts for the supply of such products. Such standard contracts provide for specific
payment deadlines with instalments. As those standard contracts are used by suppliers
and buyers for multiannual arrangements, they not only provide agricultural producers
with the security of longstanding sales relations, but also contribute to the stability of the
supply chain. Where such standard contracts have been drawn up by a recognised producer
organisation, interbranch organisation or association of producer organisations and been
made binding by a Member State under Article 164 of Regulation (EU) No 1308/2013
(‘extension’) before 1 January 2019, or where the extension of the standard contracts is
renewed by a Member State without any significant changes to the payment terms to the
disadvantage of suppliers of grapes and must, the late payment provisions laid down in this
Directive should not apply to such contracts between suppliers of grapes and must for wine
production and their direct buyers (Preamble, No. 19 UTPD). The suppliers of wine can
have crucial and determinant role in speed and quality of the development of wine tourism
(Stojkovi¢, Milicevié, p. 60).
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negligence or fault on the part of the supplier (Art. 3, para. 1, point i). - By analogy with
the previously stated form of unfair practice, emphasizing such a request is prohibited.

4. Practices of disloyal behavior of the customer (unlawful acquisition, use, disclosure
of trade secrets). — Businesses, irrespective of their size, value trade secrets as much
as patents and other forms of intellectual property right. They use confidentiality as
a business competitiveness tool (Preamble No. 2 of Directive 2016/943/EU). The
unlawful acquisition, use or disclosure of a trade secret compromises legitimate trade
secret holders’ ability to obtain first-mover returns from their innovation-related efforts
(Preamble No. 4 of Directive 2016/943/EU). The unlawful acquisition, use or disclosure
of a trade secret by a third party could have devastating effects on the legitimate trade
secret holder, as once publicly disclosed, it would be impossible for that holder to
revert to the situation prior to the loss of the trade secret (Preamble No. 26 of Directive
2016/943/EU). This is the reason why practice of the buyer to illegally obtain, use
or disclose business secrets of suppliers in the sense of EU Directive 2016/943 is
considered unfair and prohibited (Article 3, paragraph 1, item e).'s

5. Practices aimed at causing fear of suppliers. - Fear of suppliers is caused by
the so-called. measures of commercial retaliation. When the buyer threatens the
supplier by applying measures (e.g. by delisting products, reducing the quantities of
products ordered or stopping certain services which the buyer provides to the supplier
such as marketing or promotions on the suppliers’ products), if the supplier exercises its
contractual or legal rights, including by filing a complaint with enforcement authorities
or by cooperating with enforcement authorities during an investigation, it is a matter of
commercial retaliation, i.e., a form of unfair trading practice, which is prohibited (Art.
3, para. 1, item h).

According to UTPD, unfair practices will be considered relatively prohibited in case:

(a) the buyer returns unsold agricultural and food products to the supplier without
paying for those unsold products or without paying for the disposal of those products,
or both; (b) the supplier is charged payment as a condition for stocking, displaying or
listing its agricultural and food products, or of making such products available on the
market; (c) the buyer requires the supplier to bear all or part of the cost of any discounts
on agricultural and food products that are sold by the buyer as part of a promotion; (d)
the buyer requires the supplier to pay for the advertising by the buyer of agricultural
and food products; (e) the buyer requires the supplier to pay for the marketing by the
buyer of agricultural and food products; (f) the buyer charges the supplier for staff for
fitting-out premises used for the sale of the supplier’s products.

15 The Law on Trade (Off. Gazette RS, No. 52/19) stipulates that the actions of a trader
aimed at acquiring, using and disclosing a trade secret without the consent of its owner,
in order to aggravate his position on the market, are considered unfair competition (Art.
41, para. 1, point 4).
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Practices, that require a certain payment or bearing of cost, will be classified fair, if the pay-
ment is based on objective and reasonable estimates (Preamble, No. 26, 27 UTPD). In this
regard, the buyer shall provide the supplier with an estimate in writing of the payments per
unit or the overall payments, whichever is appropriate, as well as to provide, in writing, an
estimate of the cost to the supplier and the basis for that estimate (Art. 3, para. 3 UTPD).

Protection against unfair trading practices

Unlike the solution adopted in UCPD, where Member States may opt for judicial
or administrative protection of consumers from unfair commercial practices, UTPD
adopted an administrative type of protection of suppliers from unfair trading practices.
The reason behind such approach should be sought in an effort to provide an effective
system of supplier protection, and this can only be done by removing the initial obstacle
for initiating protection proceedings: fear of commercial retaliation (termination of
business relation)'® against complainant, if suppliers initiate proceedings themselves,
and the financial risks involved in challenging such practices (Preamble, No. 8§ UTPD).

Member States may designate one!” or more competent authorities'® to deal with UTPs
(Art.4,para. 1 UTPD). The competent authorities may initiate and conduct investigations
on their own initiative or on the basis of a complaint of producer organisations,
other organisations of suppliers and associations of such organisations, which is
submitted at the request of one or more members of their member organisations. If the
complainant so requests, the enforcement authority shall take the necessary measures
for the appropriate protection of the identity of the complainant and for the appropriate
protection of any other information in respect of which the complainant considers that
the disclosure of such information would be harmful to the interests of the complainant
or of those members or suppliers. The complainant shall identify any information for
which it requests confidentiality (Art. 6, para. 1, point a; Art. 5, para. 2 and 3 UTPD).
This rule is an important element for removing the fear of initiating proceedings.

16 The weaker party in the food supply chain is often afraid that initiating proceedings could
lead the stronger party (buyers, processors and traders) to terminate the business relationship
and therefore refrains from action (http://www.agroservis.rs/nepostene-trgovacke-prakse;
https://petir.eu/novosti/poljoprivrednici-se-boje-prijaviti-nepostene-trgovacke-prakse/)

17 Member States have appointed different national enforcement authorities to address UTPs:
the national competition authority or a dedicated body, such as a national ministry, a national
food agency, or a national anti-fraud agency (Report UTPs, p. 6).

18 In the Republic of Slovenia, the Food Supply Chain Relationships Ombudsman monitors
actions by stakeholders in the food supply chain, publishes examples of good business
practice on its website, and informs the public thereof in accordance with the regulations
governing the protection of personal data and the protection of business secrets (the
Agriculture Act, paragraph (1) of Article 61.d). The Ombudsman notifies the Slovenian
Competition Protection Agency of any illicit practices in the food supply chain (the
Agriculture Act, paragraph (2) of Article 61. d). See: What is the role of the Food Supply
Chain Relationships Ombudsman?, https://www.varuhverigehrane.si/eng.
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If the competent authority considers that there are sufficient reasons to act on the
complaint, that authority is obliged to initiate, conduct and conclude an investigation
within a reasonable time. If it is determined that the buyer has violated any of the
prohibitions, the competent authority may require the buyer to: bring the prohibited
trading practice to an end (Art. 6, para. 1, point d) UTPD)"; impose, or initiate
proceedings for the imposition of, fines and other equally effective penalties and
interim measures on the author of the infringement, e.g. court proceedings (Art. 6,
para. 1, point e) UTPD). The competent authority has the power to regularly publish its
decisions (Art. 6, para. 1, point f) UTPD), as well as information relating to buyers that
have committed infringements (Preamble, No. 34).

Monetary sanctions must be effective, proportionate and dissuasive. In most countries,
which have regulations on UTPs, there is a maximum level of fines in absolute terms,
but in some Member States fines are calculated as a percentage of annual turnover of
the company that applied UTPs, ranging from 0.05% to 10% of turnover. In order to
deter traders from engaging in UTPs, penalties should be high enough to outweigh any
gain from imposing UTPs and suitable to influence behaviour at company level (should
be proportionate to the seriousness of such conduct and its potential harm to victims)
(Report UTPs, p. 7-8). The penalties shall be effective, proportionate and dissuasive,
taking into account® the nature, duration, recurrence and gravity of the infringement
(Art. 6, para. 1 UTPD).

Conclusion

The adoption of UTPD ended a ten-year process, which took place in parallel at EU
level and within Member States, and resulted in the introduction of minimum standards
for protection against UTPs, allowing Member States to provide suppliers with a higher
level of protection than the one set out in the UTPD.

19 In connection with this request, the Croatian Law on Prohibition of Unfair Trading Practices
in the Food Supply Chain contains rules which enable buyer to propose certain measures in
order to eliminate indications of UTPs. If Croatian Competition Protection Agency accepts
the proposal, it issues a decision suspending the procedure towards the buyer. If during
the supervision it is determined that the buyer does not adhere to the proposed measures,
the Agency issues a decision on renewal of the procedure, whereby the buyer’s behavior
is taken as an aggravating circumstance when determining the existence of conditions for
imposing a fine (Art. 18).

20 According to the Art. 27 of the Croatian Law on Prohibition of Unfair Trading Practices
in the Food Supply Chain, the amount of the fine is reduced or increased depending on
the existence of mitigating (cessation of unlawful conduct before initiating proceedings,
cessation of such conduct within three months from the date of initiation, short duration
of violation, good cooperation with the competent authority conduct of the procedure,
contracted unfair practice was not applied to the supplier) or aggravating (repeating
procedures that violate legal provisions, refusing to cooperate with the competent authority,
encouraging others to violate legal rules, not acting in accordance with the decision to
accept obligations, preventing unannounced control of circumstances).
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The legal analysis of the rules, from the general clause to particular forms of UTPs, shows
that some of the basic and specific rules of contract law can be identified in the basis of these
rules, and that suppliers had the opportunity, even before the adoption of UTPD, to protect
themselves against unfair practices in court proceedings with the application of the relevant
rules of contract law. However, what makes the adoption of this Directive justified is the
fact that contract law, insofar as it encompasses this practice, is not the best mechanism to
help suppliers obtain protection. The reason for that is the presence of fear that by filing a
lawsuit, they could jeopardize the business relationship with the other party, and thus their
own business. In this way, the “fear factor” is eliminated, by ensuring the confidentiality of
complaints and conducting the procedure of administrative protection at the initiative of the
competent authorities or at the request of relevant organizations and associations.
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